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Trr: C'wnn jury c i ’.v.r . 

cot; ;t out 

On cr about tho 1st day of November, 1073, within 
tho lastern District of ;.ow York, the defendant WILLIL. I,. 
?l/iF;I;I , .C , '0'.! c.i.1 unlr'/Cully havp: in his possession How York 
City Department of Social Service:* Check i 48353110, 
payable to lnr.3 hivura, 160 5 Rrand ; v«j ., Hro/X, Wow York in 
the amount of Ono hundred and fifty night Hollars ($15:;. 00) which 
waa the. contents of a latter stolon froo tdi : United State:' 

Call, the do Tr nil ant knowing the b&u» to have been otoli-u. 

(Title If, United States Code, £1708.) 

COUiiT Ti.'f) 

On or about the 1st day of Kovenber, 1573, vitV.in 
tho iljctcrr. District of Kew York, tha defendant VILLI! I,. 
HAWUNCTO’: did unlawfully have in hia possession Hew York 
City Dopartr.anfc of Social Services Chech t 48590114 . payable 
to Peggy Townsend, 1 f € d Davidson avo ., Bronx. . Y., in tho 
amount of r<::« Hundred and Fifty five Dollars ($135.00) which 
was the contents of a letter stolen fron the United Ststos 
Mall, tho defendant knowing tho sane to have been stolen. 

(Title 18, United .States Code, £1708.) 

COUIT THhT.i: 

On or about the l3t day of Hovecibor, 1?73, v/ithin 
the l antern District of Mow York, tho defendant WILLI/' L. 
lI'.r.hll'GTO 1 did unlawfully have in his posse:-'sion !!«>.« York 
City Department of Social Lorvices (heck i 4C6407«ll, payable 









to Joyce Smith. 78 Vest 130th St.. Bronx, hew York, in the 
awount of °«e Hundred and Forty-oi.jht I'ollars ( '14.'?.00) which 
van the contents of a letter stolen from the Unite.! states 
Mall, the defendant knowing the same to have b,i„n ctclen. 

(Title 18, United States Code, £1708.) 

couot retail 

on or about the l3t day of November, 1.78, wit! in 
the Eastern District of ’Jew York, the defendant '’r:,r IK 
HARRINGTON did unlav/fullv have in his possession >jov yor! 

City iJepartrent of Social Services Chech { 32<ny .75 paya.' 1 ■ 
to Maria Aviles, 30 West m 3t St., Bronx, new York, in the 
ar.ount of Or.o Hundred and Thirty-five Dollars (?) 35.00) which 
was the contents of a letter stol-n fro,-, the United states 
Mail, tho defendant knowing the acne to have* been stolen. 

(Titlo 18, United States Code, S17hU.) 

COUNT FIVE 

On or about the 1st day of 1’overiber, IV73, within 
tho Eastern District of hew York, th • defendant ri;,r.ir s. 
I.UtBI.iGTOH did unlawfully have in his possession iav York 
City Dopart:»ent of Social Services Check { 40C47073, payebln 

to Priscilla Einklcstein, 1770 Townsend Avc. , j.ron::, :;.Y., 

* ' V 4 - 1 •' - 

in tho amount of One Hundred and Thirty-five hollars ($135.00) 
which was the contents of a letter stolen from the United States 
Mail, the defendant knowing the sa .0 to have boen ctolan. 

(Title 1C, United States Coda, £1708.) 


COU KT SIX 

On or about the 1st day of :Jova&J:er 1973, within 
tho Eastern District of hew York, tho defendant VIZ.I.IE L. 
HARRINGTON did unlawfully have in hiu possession >; ew York 
City Department of Social Services Chock i 433437C2, payable 
to hydia Mateo, 1172 Anderson }vn., Bronx, Dew York, in the 
a x>ur.t of One Hundred) and Twenty-el dit Dollars (128.00) which 
was tho contents of a let tor stolon from the United Staten 
bail, tae defendant knowing the eni*> to have b.;en stolen. 
(Titlo 10, Unite-d States Cotie, £1708.) 
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COUNT ChV.’N 

Cn or about the let day o'l November, 1973, within 
the bn; tom District of !!ew York, tho defendant WlbhlU h. 
HARRINGTON did unlawfully have in his possession how York 
City Department of Social Services Chock { 48635995, payable 
to J.unlcc Winfield, 56 West ISOtli St., rronx, Sew York, in the 
anount of One Hundred and Twenty-six Dollars and Thirty Cents 
($336.39) which was the contents of a letter stolen fron the 
United States bail, the defendant knowing the sane to have 
been stolen. (Title 13, United States Code, 51708.) 

COUNT FIGHT 

On or about the 1st day of November, 1973, within 
the eastern District of New York, the defendant WILblK l>. 
HARRINGTON did unlawfully have in his possession hew York 
City Department of Social Services Check i 48643802, payable 
to Stare 1-anhit, 76 V.'est 180th Ft., Bronx, New York, ir. ttie 
amount of ninety-three Dollars and Thirty-five Cents ($93.35) 
which was the contents of a letter stolen from the United Statos 
Hail, the defendant knowing the san-e to have been stolen. 

(Title 18, United States Code, 51708.) 

COUNT NINE 

On or about the 1st day of November, 1973, v>ithin 
the l'astem District of New York, the defendant wihbll, L. 
HARRINGTON did unlawfully have in his possession New York 
City Department of Social Services Chock { 48646666. payable 
to Esnasalda Martinez, 1931 Walton Avo., Bronx, How York, in tho 
anount of One Hundred Sixty Dollars and Fifty Cents ($160.50) 
which was the contents of a letter stolen from the United States 
Mail, the defendant knowing tho sane to have been stolen. 

(Title 18, United States Code, S1708.) 
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COUNT TEN 

On or about the 1st dey of November, 1973, within 
the Eastern District of How York, the defendant WILLIE L. 
HARRINGTON did unlawfully have in his possession Hew York 
City Departrent of Social Services Check i 48633856, payable 
to Delores Cuevas, 2042 Morris Av a., T.ronx, New York, in the 
amount of One Hundred and Thirty-nine Dollars and Eighty-five 
Cents ($135.85) which was the contents of a letter stolen fro;*; 
the United States Hail, the defendant knowing the saxo to 
have been stolon. (Title 18, United States Code, S1703.) 
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NOTICE OF APPEAL 
File No: 74 CR-228 


Notice is hereby given that the defendant 


WILT.IE L. HARRINGTON hereby appeals in forma pauperis 

to the United States Court of Appeals for the Second Circuit 
from the final Judgment entered in this proceeding on the 
4th day of Apri1 1975 


Dated: Brooklyn, New York 

April 4, 1975 


By Direction of the Court 

LEWIS ORCEL, CLERK 
U.S. District Court 
Eastern District of New York 
on behalf of the defendant 
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Charge of the Court 

(The jury took its place in the jurybox.) 

THE COURT: I congratulate you all on getting 
hero well as you apparently are in good health and 
ali well ‘ 1 guess it is just as well we did not 
try to do it all yesterday. We really would have 
been in trouble. 

We are at the point in the trial as you realize, 
where I am going to give you instructions on the law. 

It is my practice to read the instructions. 

I realize it is harder for you to follow 
instructions which are read, nut I think this minimizes 
tae possibility of error if I do read it sc I will 
ask you to bear with me and pay attention. If you 
cannot hear anytning that is being said, raise your ^ 
hand and I will try to keep my voice up which is a 
little raspy. 

Now that you have heard the evidence and the 
argument, it becomes my duty to give the instructions 
t* 1 ® Court to the law applicable in this case. 

It is your duty as jurors to follow the law as 
stated in the instructions of the Court, and to apply 
the rules of law so given to the facts as you find them 
to the evidence in the case. 

You are not to single out one instruction alone 
as stating the law, but must consider the instructions 
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as a whole. 

Neither are you to be concerned with the wisdom 
of any rula of law stated by the Court. Regardless 
of any opinion you may have as to what the law ought 
to be, it would be a violation * your sworn duty 
to base a verdict upon any other view of the law than 
that given in the instruction of the Court; just as 
it would be a violation of ycur sworn duty as judges 
of the facts, to base your verdict upon anything but 
tiie evidence of the case. 

You must not oermit yourselves tc be governed 
by sympathy, bias, Drejudice or any other consideratior 
not founded on evidence and these instructions on the 
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party. Again the law does not permit jurors to 
be governed by sympathy, prejudice or public opinion. 
Both the accused and the public expect that you will 
carefully and impartially consider all of the evidence 
in the case, follow the law as stated by the Court 
and reach a just verdict regardless of the consequences 

I am going to send the exhibits which have 
been received in evidence with you as you retire for 
your deliberations. 

An indictment is but a form or method of 
accusing a defendant of a crime. It is not evidence 
of any kind against the accused. 

There are two types of evidence from which 
a jury may properly find a defendant guilty of a crime. 
One is direct evidence such as the testimony of 
an eye witness. The other is circumstantial evidence -- 
the proof of facts and circumstances which rationally 
imply the existence or non-existence of other facts 
because such other facts usually follow according 
to the common experience of mankind. Thus, the 
footprint of a man in the sand, implied to Robinson 
Crusoe, that there was another man with him on the 
desert island and indeed there was, the man Friday. 

That is what we mean by circumstantial evidence. 
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Charge of the Court 6 

Thus, cn the one hand, you may have direct evidence 
of the issue and on the other hand you may have 
circumstantial evidence of the issue. The law does 
not hold that one type cf evidence is necessarily 
of better lua.'.ity than the other. The law requires 
only tnat tse Govern.’.ant >rova its case bevend a 
reasonable doubt, both on the direct and circumstantia L 
evidence. At tires the jury r ight feel that 
circumstantial evidence is of better luality. At 
otner times tney may reel direct evidence is of 
better Tuaiity. The judgement is left entirely 
to you. 

As a general rale, the law makes no distinction; 
between direct and circumstantial evidence, but 
simply requires that, before convicting a defendant, 
the jury be satisfied of the defendant's auilty 
beyond a reasonable doubt from all tne evidence in 
the case. 

The law presumes the defendant to be innocent 
of crime. Thus a defendant, although accused, 
begins the trial with a "clean slate" — with no 
evidence against him. And the law permits nothing 
but legal evidence presented for the jury to be 
considered in support of any charge against the 
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accused. So the presumption of innocence alone is 
sufficient to acquit a defendant unless the jurors 
are satisfied beyond a reasonable doubt of the 
defendant's guilt after careful and impartial consid- 
eration of a]1 the evidence in the case. 

The burden i3 always upon the prosecution to 
prove guilt beyond a reasonable doubt. Thi 3 burden 
never shifts to a defendant; for the law never imposes 
upon a defendant in a criminal case, the duty or 
burden of calling any evidence or producing any 

| 

evidence. 

A reasonable doubt does not mean a doubt 

I 

arbitrarily and capriciously asserted by a juror 
because of his or her reluctance to perform an 
unpleasant task. It does not mean a doubt arousing 
from a natural sympathy which we all have for others. 

It is not necessary for the Government to prove the 
guilty of the defendant beyond all possible doubt. 
Because if that were the rule, very few people would 
ever be convicted. it is practically impossible for 
a person to be absolutely sure and convinced of any 
contraverted fact, which by its nature is not 
susceptible of mathematical certainty. In consequence 
the law says that a doubt should be a reasonable doubt, 


/ 
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not a possible doubt. 

A reasonable doubt is a doubt based upon 
reason and common sense, the kind of doubt that would 
make a reasonable nerson hesitate to act. Proof 
beyond a reasonable doubt must therefore be proof 
of such a convincing cnaracter that you would be 
willing to rely and act upon it unhesitatingly in 
the most important of your own affairs. 

The jury will remember that a defendant 
is never to be convicted on mere suspicion or 
conjecture. 

Again, a reasonable doubt means a doubt 
sufficient to cause a prudent nerson to hesitate 
to act in the most important affairs of his or her 
life. 

The statute alleged to have been violated in 
this case is Section 1708 of Title 18 of United 
States Code which provides in pertinent part as 
follows, and this is one of the paragraphs: 

"'Whoever steals, takes or abstracts from, or 
out of any Post Office of station thereof, letter box, 
mail receptacle or any mail route or other authorized 
depository for mail matter, or from a letter or mail 


carrier" is in violation o; the law 
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Another paragraph of the same section reads: 

"Whoever buys, receives or conceals, or 
unlawfully has in his possession, any letter, postal 
card, package, bag, or mail, or any other article 
contained therein, which has been so stolen, taken, 
embezzled, or abstracted as herein described, knowing 
the same to have been stolen, taken, embezzled or 
abstracted..." is in violation of the law. 

Now, the charge in Count One of the indictment, 
and as I have heretofor indicated to vou, each of 
the remaining counts is the same, except for the 
payees, their addresses and the amounts, and I read 
Count One: "On or about the first day of November, 
1973 within the Eastern District of New York, the 
defendant Willie Harrington, did unlawfully have in 
his possession, a New York City Department Social 
Services check #48353110 payable tc Inez Rivera, 

1695 Grand Avenue, Bronx, New York, in the amount of 
$158 which was the contents of a letter stolen from 
the United States mail, the defendant knowing the 
same to have been stolen." 

The essential elements of the crime charged 
which must be proven beyond a reasonable doubt under 
this count and each of the ocher counts are as follows: 






Charoe of the Court 


First: That the letter and its contents 
referred to in the indictment were deposited in and 
sent throu n the 'ails; 

Sect .iJ: That the letter and its contents were 
stolen, take ;, -anb.-z :led or abstracted from the nails; 

Third: That the defendant later received or 

had t.:c letter or contents in his possession; 


Co • - • PU 


hat at tic tine of its receiot or 


nis possession, de‘Vn 1 art knew the letter or its 


contents were -■* dec. 


It is not necessary that the defendant knew 
-hat no Letter or its contents were stolen from the 
ail;. It is necessary only that the defendant knew 
that the letter or its contents were stolen. 

It Is not necessary, however, for the Governmen 
to prove who stole the letter or any article contained 
therein or how it was stolen. 

A Letter properly mailed and never received by 
the addressee, but found in quite improper and 
misusing hands, if you find such to be the fact, nay 
be found to have been stolen from the mails in the 
absence of any other explanation being proffered, 
in snort, you may make common sense inferences from 


facts which you find nave been proven beyond a 


25 





/ 


1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 


Charge of the Court 11 

reasonable doubt. 

The second fact ycu must find beyond a 
reasonable v-oubt in order to convict is that the 
defendant in question "received" or "possessed" the 
contents of stolen nail. 

The law recognises two kinds of possession: 
Actual possession and constructive oossession. A 
person who knowingly has direct oh ’sicai control 
over a thing at a given tine, is then in actual 
possession of it. 

A oersor. who, although not in actual possession 
knowingly has both the power and the intention at a 
given time to exercise dominion or control over a 
thing, either directly or through another person 
or persons i3 then in constrjctive possession of it. 

Tne law recognizes that possession may be sole 
or joint. If one person alone has actual or 
constructive possession of a thing, possession is 
sole. If two or more persons share actual or 
constructive possession of a thing, possession is 
joint. 

Possession of property recently stolen, if 
not satisfactorily explained, is ordinarily a 
circumstance from which the jury may reasonably, but 
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2 

it is not required to draw the inference and find, 


3 

in the light of surrounding circumstances, shewn by 


4 

the evidence in the case, that the person in 


5 

possession knew the property had been stolen. 


6 

Ordinirily, the same inferences may reasonably 

oe 

7 

drawn from a false explanation of possession of 


8 

recently stolen property. 


9 

The term "recently" is a relative term, and 


10 

has no fixed meaning. Where the property may be 


11 

considered as recently stolen depends upon the nature 


12 

of the property, and all the facts and circumstances 


13 

shown by the evidence in the case. 


14 

If you find beyond a reasonable doubt from 


15 

the evidence in the case that the checks described 


16 

in the indictment were 3tolen, and that, while 


17 

recently stolen, the property was in the possession 


18 

of the accused, you may, but need not, from these 


19 

fact3, draw the inference that the checks were 


20 

possessed by the accused with knowledge that the 


21 

property was stolen unless possession of the recently 


22 

stolen property by the accused is explained to the 


23 

satisfaction of the jury by other facts and 


24 

circumstances in evidence in the case. 



25 


It is the exclusive province of the jury to 
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A 

2 

determine whether the facts and circumstances shown 

3 

i 

by the evidence in the case warrant any inference 

4 

which the law permits you to draw from possession of 

5 

recently stolen property. 

6 

One of the elements of the crime charged is 

i 

7 

that the defendant knew that the checks he possessed 

8 

were stolen. As I have already instructed you, that- 

9 

must be proven beyond a reasonable doubt. 

10 

Knowledge is something that you cannot see 

! 

11 

with the eye or touch with the finger. It is seldom 

12 

possible to prove it by direct evidence. The 

13 

Government relies largely upon circumstantial evidence 

1 

14 

in this case to establish knowledge. 

15 

In deciding whether this defendant knew the 

16 

checks were stolen, you should consider all the 

17 

circumstances, such as how the defendant handled 

18 

i 

the transaction, how he conducted himself. Do his 

{ 

19 

I 

actions betray guilty knowledge that he was dealing 

1 

20 

with stolen checks, or are his actions those of a 

21 

duped innocent man. i 

22 

Guilty knowledge cannot be established by 

23 

demonstrating merely negligence or even foolishness 

24 

on the part of the defendant. 

25 

Knowledge that the goods have been stolen may 
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oe inferreu fro"' the circumstances tnat would convince 
a man of oruinar: i ate I licence that this is the fact. 
Tie element of ;nowledre nay be satisfied bv oroof 
that a defendant leiiberately closed his eyes to 
what otherwise wo ■ 1 a have been obvious to him. 

y >u!i, i /') i fi .c tnat the defendant acte:1 
witii reckless disreoar;. of whether the checks were 
stolen, ani v/ith a conscious 'umose to avoid learning 
the truth, the requirements of knowledge would be 
sati s i eu unless the defend uit actually believed 


they were not stolen. 

In t.iis connection you should scrutinize the 
entire, conduct of the defendant at or near the time 
the offenses were alleged to have been committed. 

Now as to Exhibit If., I informed you durina 
the cours-- of the trial that these checks were being 
received only on the question of the defendant's 
knowledge and intent and that I would give you a 
special instruction with respect thereto at this 
point in the trial. This special instruction 13 
as follows: 

The fact that the accused may have committed 
another offense at some time, is not any evidence 
or proof whatever that at another time, the accused 


I 










I 


1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 


25 


Charge of the Court 15 

committed the offense charged in the indictment even 

I 

though both offenses are of a like nature. Evidence 
as to an alleged prior or later offense of a like 
nature may not therefore be considered by the jury, 
in determining whether the accused did the act charged; 
in the indictment. Nor may such evidence be considered 
for any other purpose whatever, unless the jury first 

I 

finds that other evidence inthe case, standing alone, 
establishes beyond a reasonable doubt, that the 
accused did the acts charged in the indictment, leaving 
aside only the question of whether the accused did 

! 

it knowingly, intentionally and willfully. 

If the jury should find beyond a reasonable 
doubt from the evidenaein the case, that the accused 

I 

did the act charged in the indictment, then the 
jury may consider the evidence as to an alleged earlier 
offense of a like nature, in determining the state of j 
mind, knowledge, intent or willfullness with which 
the accused did the act charged in the indictment. 

And where all the elements of an alleged earlier or 
later offense of a like nature are established by 
evidence which is clear and conclusive, the jury 
may, but it is not obliged to, draw the inference 
and find that in doing the act charged in the 
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Charge of the Court 16 

I 

indictment the accused acted willfully, knowingly 
and with specific intent, and not because of mistake 
or accident or other innocent reason. 

Statements and arguments of counsel are not 

i 

evidence ir the case, unless made as an admission 

o:: stipulation of fact. When the attorneys on both j 

sides stioulate or agree as to the existence of a fact^ 

| 

you must, unless otherwise instructed, accept the 
stipulation as evidence, and recard that fact as | 

proved. t 

i 

The Court may take judicial notice of certain i 
facts or evidence. When the Court declares it will 
take judicial notice of a fact or event, you may 

accept the Court's declaration as evidence, and regard! 

I 

as proved, the fact or event which has been judiciallyi 
noticed, but you are not required to do so since 
you are the sole judges of the facts. 

Unless you are otherwise instructed, the 
evidence in the case always consists of the sworn 
testimony of the witnesses, regardless of who may 
nave called them; and all exhibits received in 
evidence, regardless of who may have produced then, 


25 


and all facts which may have been admitted or 
stipulated; and all facts and evidence which may have 
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been judicially noticed; and all applicable presumptions 

stated in th23e ^tractions. | 

.\r,' c’nc E aj tb olu: a an objection was 

I 

sustained by the Court, and any evidence ordered 


stricken by thf Court, nu.-t be entirely disregarded. 

rvidsnee docs include, ' ovever, what is brought 
out fror. witnesses on crc>ss examination as well as 
what is testified to on circct examination. 

Unless you are otherwi c instructed, anything j 
yea lay have scan or heard cutule tr.e courtroom, 
is not evidence, sr.o must be entirely disregarded. 

You are to consider on'.•' the evidence in 
the case an I your verdict is zo be based on the 
evidence only. but in vour consideration of the 
evidence, you are not luiaitau to the full statements 
of the witnesses. Ia otnsr words, you are not limited 
sols-V to wnat you sec and hear as the witnesses 
testified. You are permitted to draw from facts 
which you find have been proved, such reasonable 
inferences as you feel are justified in the light 
of experience. 

Inferences are deductions or conclusions 
which reason and common sense lead the jury to draw 
from the facts which have been estaolished by the 
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evidence in the case. 

| 

To go back for just one moment to th« question 
of knowledge and intent, knowledge and intent 
ordinarily nay not be proved directly, because there 
is no way of fathoming or scrutinizing the operations 
of the human mind. But you may infer a defendant's 
knowledge and intent from the surrounding circum¬ 
stances. You may consider any statement made and 
done or omitted by a defendant, and all other facts 
and circumstances in evidence which indicates his 

j 

state of mind. It is ordinarily reasonable to infer 
that a person intends the natural and probably 
consequences of acts knowingly done or knowingly 
omitted. 

If a lawyer asks a witness a question which 
contains an assertion of facts, you may not consider 
the assertion as avidence of that fact. The lawyers' 
statements are not evidence. 

You, as jurors are the sole judges of the 
credibility of thewitnesses and the weight their 
testimony deserves. 

You should carefully scrutinize all the 
testimony given, the circumstances under which each 
witness has testified and every matter in evidence 


/ 

>S> 
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! 

I 

I 

i 

! 

1 

2 

which tends to show whether a witness is worthy of 

i 

1 

3 

belief. Consider each witness's intelligence. 


4 

motive and state of mind and demeanor and manner while 


5 

on the stand. Consider the witness's ability to 


6 

observe the mz.tters to which he has testified, and 


7 

whether he impresses you as having an accurate 


8 

recollection of these matters. Consider any relation 

1 

9 

eaCii witness may bear to either side of the case; 


10 

the manner in which each witness might be affected 


11 

by the verdict; and the extent to which, if at all. 

1 

12 

each witness is either supported or contradicted 

i 

1 

1 

13 

by other evidence in the case. 


14 

Inconsistencies or discrepancies in the 


15 

testimony of a witness, or between the testimony 

| 

16 

of different witnesses, may or may not cause the jury 


17 

to discredit such testimony. Two or more persons 


18 

witnessing an incident or a transaction may see or 


19 

hear it differently; 5m innocent misrecollection. 


20 

like failure of recollection is not an uncommon 


21 

experience. In weighing the effect of a discrepancy 


22 

always consider whether it pertains to a matter of 


[ 23 

importance or an unimportant detail, and whether the 


24 

discrepancy results from innocent error or intentional 


25 

falsehood. 
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After making your own judgement, you will 
give the testimony of each witness, such credibility 
if any, as you may tnink it deserves. 

Other testimony of a witness may be discredited 
or impeached showing that he oreviously made 
statements which are inconsistent with his present 
testimony. The earlier contradictory statements are 
admissible only to imneach the credibility of the 
witness, and not to establish the truth of these 
statements. It is tne province of the jury to 
determine the credibility, if any, to be given the 
testimony of a witness who has been impeached. 

if a witness is shown knowingly to have 
testified falsely concerning any material matter, 
you have a right to distrust such witness' testimony 
in other particulars; and you may reject all of the 
testimony of that witness or give it such credibility 
as you may think it deserves. 

A defendant who wishes to testify, however, 
is a competent witness; and the defendant '3 testimony 
is to be judged in the same way as that of any other 
witness. 

The law permits a defendant at his own request 
to testify in his own behalf. The testimony of an 
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individual defendant is before you. You -u,t deter 
how far it is creuiole. The dcco personal inter’ it 


•a hicn ' very dof endar.t 


n the result of his car.-.- 


shoul l be considered in determining the credibility 
c. -iij testimony. feu are instructed that interest 


ive for 

else testimony* t .it the 

nearest 

-ha "tron sr is the tent 

inters -1 

of the defendant is of a 

sassod b 

ne other .-itness, and i 

. alter w. 

i.ich ' rioualv affect 


: * ’hr •r "ind as I said before. 


me creuunce t. t shoal : to ai testi an 

:c shsu 

you anou 1 scrutinize the testimony of all witnesses 
anu weigh their testimony in the light of their 
interest which they ~t- have in the case. This 
includes the ^ovorr.ronr ’ - witnesses, of course, 
as well. 

how, there has been character evidence which 
was produced by the defendant ir. this case. 

"nore .vas been testimony here to the orevious 
good character of the defendant. You should consider 
such evidence of character together with all the 
other facts, with respect to the guilt or innoc' re 
of the defendant, evidence of good character may 
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any opinion as to the weight or effect of such 
evidence. As stated before, the jurors are the sole 
judges of the credibility of all witnesses and the 
weight and effect of all evidence. 

When the Court has sustained an objection 
to a question addressed to a witness, the jury must 
disregard the question entirely and may draw no 
inference from the wording of it or speculate as to 
what the witness would have said if he had been 
permitted to answer any question. 

The fact that the Court has asked one or 
more questions of a witness for clarification or 
admissibility of evidence purposes, is not to be 
taken by you in any way as indicating that the Court 
has any opinion as to the guilty or innocence of 
the defendant in thi3 case, and you are to draw no 
such inference therefrom. A3 heretofore indicated, 
the Court has no such opinion. That determination 
is up to you and you alone based on all the facts 
in this case and the applicable law in this 
instruction. 

You are here to determine the guilt or 
innocence of the accused from the evidence in the 
case. You are not called upon to return a verdict 
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as to the guilt or innocence of any other person or 
persons. So, if the evidence in the case convinces 
you beyond a reasonable doubt of the guilt of the 
accused, you should so find, even though you may 
believe one or more other persons are guilty. But 
if any reasonable doubt remains in your minds after 
impartial consideration of all the evidence in the 

I 

case, it is your duty to find the accused not guilty. 

The verdict must represent the considered 
judgement of each juror. In order to return a verdict 

I 

it is necessary that each juror agree thereto. Your 
verdict mu3t be unanimous. 

It is your duty as jurors, to consult with 
one another, and to deliberate with a view to reaching 
an agreement, if you can do 30 without violence to 
individual judgements. Each of you must decide the 
case for himselr but do so only after an impartial 
consideration of the evidence in the case with your 
fellow jurors. In the course of your deliberations 
do not hesitate to reexamine your own views, and 
change your opinion if convinced it is erroneous. 

But do not surrender your honest conviction as to 
..id weight or effect of evidence, solely because of 
tne opinion of your fellow jurors, or for the mere 
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puroose of returning a verdict. 

If any reference by the Cour*: to natters of 
evidence docs not coi ic_ua with vour recollection, 
it is your recollection which should control during 
your deliberations. 

The nuni.iiir'ent provided bv law for the offenses 
charged in tne inaictnent is a ratter exclusively 
within the province of tne Court and should never 
be considereu by tne jury n any way, in arrivinq at 
an impartial verdict as to tne guilt or innocence of 
tne accucec. 

upon retiring to tne jurvrocn, the lady seated 
in the front row nearest to re, juror 41, will act 
as your Forelauv, unless she elects not to do so, 
in which case, you will elect one of your number to 
act as your rorenan or Foreiacy, as tne case nay be. 
The Forelady will preside over your deliberations 
axiu will oe your spokesman here in Court. 

Rer.ebibor at all times, you are not partisans, 
you are judges -- judges of the facts. Your sole 
interest is to seek the truth from the evidence in 
the case. 

There is nothing peculiarly different from 
the way a jury should consider the evidence in a 
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2 

case, fror. that in which all reasonable persons 

3 

tro at any rue '- ion wine noon evidence presented 

4 

to then. You are exoertod to use your good sense; 

5 

consi „c*r the. evidence in *_V case for only those 

6 

purposes fur vhich it has beer, admitted and give it 

7 

a reasonable and fair ~ \ostr • ction in the light of 

8 

/cur common knowl - i y* of t.he mtural tendencies and 

9 

inclinations of human beings. 

10 

If the accused be rove1 auilty beyond a 

11 

rear. or. 'ml dm'- t. - 1*’ not so o roved guilty, 

12 1 

G-V/ 30. 

13 

Vo must render verdict vith resoect to 

14 

each of the tr counts in t- indictment that I have 

15 

descrioed to you. 

16 

it hr come* ncto-r.vr-r during your deliberation 

17 

to cor ”ur.i cate with the Court, you nay send a note 

18 

by a bailiff, igned by your foreman, or by one or 

19 

ir.ort ..nnb'.r- of your jury, h’o member of the jury 

20 

should ever attempt to communicate with the Court by 

21 

any means other than a signed writing and the Court 

22 

will never communicate with any member of the jury 

23 

on any subject touching uoon the merits of the case, 

24 

otherwise than in writing or orally here in open court, 

25 

You wi11 note from the oath about to be taken 


. \ 
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2 

by the deputy marshals that they too, as well as 


3 

other persons are forbidden to communicate in any 


4 

way or manner, with any member of the jury, touching 


5 

on the merits of the case. 


6 

Bear ir. mind also that you are never to reveal 


7 

to any person -- not even to the Court — how the 


8 

jury stands, numerically or otherwise, on the 


9 

question of the guilt or innocence of the accused. 


10 

until after you have reached a unanimous verdict. 


11 

Now, those are the instructions. Ladies and 


12 

Gentlemen, and the procedure which we follow at 


13 

this point is that I excuse you for a few minutes 


14 

while I discuss the questions of law with counsel. 


15 

(The jury left the jurybox ar. /J the courtroom.) 


16 

MR. LEVIN-EPSTEIN: Only one point, your Honor. 


17 

As we discussed at the sidebar partly through the 


18 

trial and as Mr. Corbett pointed out, there are four 


j 19 

counts in the indictment in which typographical errors 


20 

have resulted in the amounts of the checks being 


21 

different from the amounts actually imprinted upon 


22 

the checks in some cases, as much as $.50 and I 


> 23 

will ask the Court to instruct the jury that the 


jj 24 

amounts of each check are surplussage in the indictmen 

: 

; 25 

and need not be considered as part of their deliberate 

ms. 
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2 

THE COURT: It makes reference to the specific 


3 

amount of money, although it is net necessary to 


4 

establish oraciso amounts, I will give then that 


5 

ins truction. 


6 

MR. LEVIH-EPSTEIN: if the Court please, I 


7 

0 

' ■» 

will read for the record what the differences are 


8 

so the Court is aware of then. 


9 

In Count Two of the indictment, the allegation 


10 

| 

is the check was made out in the amount of $155. 


1 i 

In actuality, that check named in Count Two is made 


12 

out in the amount of $155.50. 


13 

In Court Four of the indictment the allegation 


14 

is the check was issued in the amount of $135. 


15 

In actuality, the check alleged in Count Four as 


16 

having been stolen is made out in the amount of $135.51 

). 

17 j 

In Count Five of the indictment, the amount 


18 i 

of the check is alleged to have been $135. In 


l| , . , 

! : actuality the check named in Count Five is prepared 


1 

20 ! 

in tiie amount of $131.15. I believe that is the 

1 


21 

1 

largest difference. 


22 

In Count Ten of the indictment, it specifies 


23 

the check in the amount of $139.85 and then it says 


24 

i 

$135.85 and I can indicate to the Court the correct 


25 

amount is $139.85 as written out. 



if 



✓ 
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2 

Those are the differences. I do not oelieve 


3 

they are significant. It is the ncsifion of the 


\ 4 

Government that the amount of the checks for the 


5 

purposes ci jury consideration are irrelevant, and 


6 

in one sense surplussage, and need not he 


7 

considered the jury. 


8 

THE COURT: That is not cue issue anyway. 


9 

HR. LCVi;;-EPST::i:i: The only issue as far as 


10 

$107.08 is concerned, is t.;a* the defendant knowingly 


11 

onssesseu stolen '>.ai i, . at ter sat the ainoun t was. 


12 

MR. CORMCT7: Your nonor, this is a vexing 


13 

oroblen oecauso at tnia tine I do not see how we 


14 

can alter the amounts i:i t.ie indictment. 


15 

THE COURT: He is not asking that. He is 


16 

asking tae jury be given a standard instruction that 


17 

the precise amount alleged need not be proven and 


18 

may be morn or less. In tins case I think it is 


19 

correct. 


20 

MR. CORBETT: I respectfully accept. 


21 

THE COURT: You have the amounts, what are 


22 

you worried a.>out? I have given them the instruction 


23 

applicable to thi3 case. 


24 

MR. CORBETT: Ho exceptions with the 3ole 


25 

exception that I have just entered on the record. 

V 
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Other than that I have no exceptions and no further 
requests to charge. 

MR. LEVIN-EPSTEIN: Nothing from the Government, 

THE COURT: Bring the jury in. 

(The jury took its place in the jurybox.) 

THE COURT: Counsel for the Government has 
indicated, there are I believe four discrepancies in 
the amounts, very small discrepancies in the amounts 
stated in the four counts of the indictment in 
the amount of tne checks, whether they be typographical 
or otherwise. 

I think the general rule is that where an 
indictmont as in this case makes reference to specific 
amounts of money, ordinarily it is not necessayy to 
establish the precise amount alleged in the indictment 
and the prosecution may succeed by establishing some 
substantial amount which may be more or less than 
the amount charged in the indictment. If the figures 
do not mesh completely in every case, it is not 
material. 

The question of course i3 whether the accused 
was in the possession of the contents of stolen mail 
knowing the same to have been stolen as I have indicatec 
to you. 
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All right, Ladies and Gentleman of the jury, 
as soon as we can get a couple of marshals here, 
we will swear then in and then you will be able to 
begin your deliberations. 

(The ma-shals were duly sworn.) 

THE COUI^T: The alternate jurors at this point 
are excused. You go with tho thanks of the Court. 

I 

In this particular case ycur services were not needed, j 
but in many cases they are. In the last few months 
I car. recall three or four alternates who had :o 
serve in place of urors who have been taken ill. 

Your fellow jurors nave all been very healthy during 
tne course of the trial and your services have not 
been needed. You do perform a valuable service, 
as I am sure you realize, and ;/ou go with the thanks 
of the Court. You are excused. Go back to the 
central jury room. 

The ether twelve jurors nay go to the jury- 
room and begin your deliberations. 

If your deliberations carry beyond or if they 
look like they are going to carry beyond 12:00, 
notify the marshal as to whether you want to 3 end out 
for lunch on this cold day, or whether you want them 
to arrange for lunch being brought in and they will 
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make arrangements if you do not want to go out to 
bring in whatever you like. 

(The jury left the courtroom.) 

THE COURT: I said I wa3 going to send in the 
exhibits. Would you give them to me and I will give 
them to the deputy marshal. 

MR. LEVIN-EPSTEIN: I have them. Also the 
Government will prepare a copy of the indictment. 

THE COURT: No, unless they ask for it I do 
not intend to send in for the indictment. 

Hand them to the marshal. Do you wish to 
check them? 

MR. CORBETT: I will just look at them. Fine. 
THE COURT: Send them to the jury. 

MR. CORBETT: I shall remain in the vicinity 

i 

of the courtroom as is my usual custom. 

THE COURT: If the Sandra Shapiro case, which 
is my next case, wants a jury, I will probably take 
this jury at lunchtime, and put them in Judge 
Rayfiel's juryroom. 

(Whereupon a recess was taken until 11:40 a.m.) 
THE COURT: The jury has apparently reached 
a verdict. Mr. Harrington, would you come up to 
the defense table please. 


# 




















